which he was assigning him this task.  Sikora's conduct is far
worse than mere lack of supervision.  It was he who created the
circumstances under which the violation was all but bound to
happen.  And it was he whose first priority was not safety but
getting home as fast as he could at the end of the shift.  The
operator put Sikora in his position of supervisory and managerial
responsibility.  His careless, reckless and wilful behavior is
attributable to the operator which must bear the consequences.
5_outhern Ohio Coal Company, 4 FMSHRC 1459 (1982).  I conclude the
operator is guilty of gross negligence. 2_/

Clearly too, Palmer was extremely negligent and since his
v/ork habits were well known, his conduct was foreseeable and
therefore also attributable to the operator, A. H. Smith, 5
FMSHRC 13 (1983).  However, for purposes of determi ni ng assess -
merit of the amount of the penalty in light of negligence,
consideration of Sikora's behavior is sufficient.

The operator's size is large (Tr. 972, 980).  In absence of
evidence to the contrary I find imposition of a penalty will not
affect its ability to continue in business.  The parties agreed
that since October 1982 there were two violations at this mine,
for going under unsupported roof (Tr. 380).  Overall, the
operator had a worse than average hi story of violations but it
was improving by the time of the hearing, and the operator was
now showing a positive attitude toward safety (Tr. 384-387).  I
accept the evidence regarding prior history, but as appears
herein evidence of i mprovement is after-the-fact insofar as this
case is concerned.  Finally, in absence of any evidence to the
contrary I find there was good faith abatement.

In light of the foregoing considerations and in accordance
with the statutory criteria in section 110(i) a penalty of $5,000
is assessed.

ORDER

It is Ordered that the subject 104(d) citation is Modified
to a 104(a) citation.

2y  I have not overlooked testimony regarding the operator's
generally cooperative and positive attitude. But that
evidence cannot overcome what occurred in this case.

75ers there is (Tr. 428). The picture 1s, therefore,
